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APPENDIX A TO PART 86—GUIDELINES
FOR ELIMINATING DISCRIMINATION
AND DENIAL OF SERVICES ON THE
BASIS OF RACE, COLOR, NATIONAL
ORIGIN, SEX, AND HANDICAP IN VO-
CATIONAL EDUCATION PROGRAMS
[NOTE]

NOTE: For the text of these guidelines, see
45 CFR part 80, appendix B.

[44 FR 17168, Mar. 21, 1979]

PART 87—EQUAL TREATMENT FOR
FAITH-BASED ORGANIZATIONS

Sec.
87.1 Definitions.
87.2 Applicability.
87.3 Grants.
AUTHORITY: 5 U.S.C. 301.

SOURCE: 81 FR 19426, Apr. 4, 2016, unless
otherwise noted.

§87.1 Definitions.

(a) These are the definitions for
terms used in this part. Different defi-
nitions may be found in Federal stat-
utes or regulations that apply more
specifically to particular program or
activities.

(b) The terms direct Federal financial
assistance, Federal financial assistance
provided directly, direct funding, and di-
rectly funded mean that the govern-
ment or a pass-through entity (under
this part) selects the provider and ei-
ther purchases services from that pro-
vider (e.g., via a contract) or awards
funds to that provider to carry out a
service (e.g., via grant or cooperative
agreement). In general, Federal finan-
cial assistance shall be treated as di-
rect, unless it meets the definition of
“indirect Federal financial assistance”
or ‘‘Federal financial assistance pro-
vided indirectly.”

(c) The term indirect Federal financial
assistance or Federal financial assistance
provided indirectly means that the
choice of the service provider is placed
in the hands of the beneficiary, and the
cost of that service is paid through a
voucher, certificate, or other similar
means of government-funded payment.

(1) Federal financial assistance pro-
vided to an organization is considered
indirect when:

(i) The Government program through
which the beneficiary receives the
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voucher, certificate, or other similar
means of Government-funded payment
is neutral toward religion;

(ii) The organization receives the as-
sistance as a result of a decision of the
beneficiary, not a decision of the gov-
ernment; and

(iii) The beneficiary has at least one
adequate secular option for the use of
the voucher, certificate, or other simi-
lar means of Government-funded pay-
ment.

(2) The recipients of sub-grants that
receive Federal financial assistance
through State-administered programs
are not considered recipients of ‘‘indi-
rect Federal financial assistance’ [or
recipients of ‘‘Federal funds provided
indirectly’’] as those terms are used in
this part.

(d) Pass-through entity means a non-
Federal entity that provides a
subaward to a subrecipient to carry out
part of a Federal program.

(e) Recipient means a non-Federal en-
tity that receives a Federal award di-
rectly from a Federal awarding agency
to carry out an activity under a Fed-
eral program. The term recipient does
not include subrecipients.

§87.2 Applicability.

This part applies to grants awarded
in HHS social service programs gov-
erned by either the Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements at 45 CFR part
75 or Block Grant regulations at 45
CFR part 96, except as provided in
paragraphs (a) and (b) of this section.

(a) Discretionary grants. This part is
not applicable to the discretionary
grant programs that are governed Sub-
stance Abuse and Mental Health Serv-
ices Administration (SAMHSA) Chari-
table Choice regulations found at 42
CFR part 54a. This part is also not ap-
plicable to discretionary grant pro-
grams that are governed by the Com-
munity Services Block Grant (CSBG)
Charitable Choice regulations at 45
CFR part 1050, with the exception of
§§87.1 and 87.3(i) through (1) which do
apply to such CSBG discretionary
grants. Discretionary grants author-
ized by the Child Care and Develop-
ment Block Grant Act are also not gov-
erned by this part.
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(b) Formula and block grants. This
part does not apply to non-discre-
tionary and block grant programs gov-
erned by the SAMHSA Charitable
Choice regulations found at 42 CFR
part 54, or the Temporary Assistance
for Needy Families (TANF) Charitable
Choice regulations at 45 CFR part 260.
Block grants governed by the CSBG
Charitable Choice regulations at 45
CFR part 1050 are not subject to this
part, with the exception that §§87.1 and
87.3(i) through (1) do apply to such
CSBG block grants. This part is not ap-
plicable to Child Care and Development
Block Grants governed by 45 CFR part
98.

§87.3 Grants.

(a) Faith-based or religious organiza-
tions are eligible, on the same basis as
any other organization, to participate
in any HHS awarding agency program
for which they are otherwise eligible.
Neither the HHS awarding agency, nor
any State or local government and
other pass-through entity receiving
funds under any HHS awarding agency
program shall, in the selection of serv-
ice providers, discriminate for or
against an organization on the basis of
the organization’s religious character
or affiliation. As used in this section,
“program’ refers to activities sup-
ported by discretionary, formula or
block grants.

(b) Organizations that apply for or
receive direct financial assistance from
an HHS awarding agency may not sup-
port or engage in any explicitly reli-
gious activities (including activities
that involve overt religious content
such as worship, religious instruction,
or proselytization), as part of the pro-
grams or services funded with direct fi-
nancial assistance from the HHS
awarding agency, or in any other man-
ner prohibited by law. If an organiza-
tion conducts such activities, the ac-
tivities must be offered separately, in
time or location, from the programs or
services funded with direct financial
assistance from the HHS awarding
agency, and participation must be vol-
untary for beneficiaries of the pro-
grams or services funded with such as-
sistance. The use of indirect Federal fi-
nancial assistance is not subject to this
restriction. Nothing in this part re-
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stricts HHS’s authority under applica-
ble Federal law to fund activities, such
as the provision of chaplaincy services,
that can be directly funded by the Gov-
ernment consistent with the Establish-
ment Clause.

(c) A faith-based or religious organi-
zation that participates in HHS award-
ing agency-funded programs or services
will retain its independence from Fed-
eral, State, and local governments, and
may continue to carry out its mission,
including the definition, practice, and
expression of its religious beliefs, pro-
vided that it does not use direct finan-
cial assistance from an HHS awarding
agency (including through a prime or
sub-award) to support or engage in any
explicitly religious activities (includ-
ing activities that involve overt reli-
gious content such as worship, reli-
gious instruction, or proselytization).
A faith-based or religious organization
may use space in its facilities to pro-
vide programs or services funded with
financial assistance from the HHS
awarding agency without removing re-
ligious art, icons, scriptures, or other
religious symbols. In addition, a faith-
based or religious organization that re-
ceives financial assistance from the
HHS awarding agency retains its au-
thority over its internal governance,
and it may retain religious terms in its
organization’s name, select its board
members on a religious basis, and in-
clude religious references in its organi-
zation’s mission statements and other
governing documents in accordance
with all program requirements, stat-
utes, and other applicable require-
ments governing the conduct of HHS
funded activities.

(d) An organization that participates
in any programs funded by financial as-
sistance from an HHS awarding agency
shall not, in providing services or in
outreach activities related to such
services, discriminate against a pro-
gram beneficiary or prospective pro-
gram beneficiary on the basis of reli-
gion, a religious belief, a refusal to
hold a religious belief, or a refusal to
attend or participate in a religious
practice. However, an organization
that participates in a program funded
by indirect financial assistance need
not modify its program activities to
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accommodate a beneficiary who choos-
es to expend the indirect aid on the or-
ganization’s program.

(e) No grant document, agreement,
covenant, memorandum of under-
standing, policy, or regulation that is
used by an HHS awarding agency or a
State or local government in admin-
istering financial assistance from the
HHS awarding agency shall require
only faith-based or religious organiza-
tions to provide assurances that they
will not use monies or property for ex-
plicitly religious activities. Any re-
strictions on the use of grant funds
shall apply equally to religious and
non-religious organizations. All organi-
zations that participate in HHS award-
ing agency programs, including organi-
zations with religious character or af-
filiations, must carry out eligible ac-
tivities in accordance with all program
requirements and other applicable re-
quirements governing the conduct of
HHS awarding agency-funded activi-
ties, including those prohibiting the
use of direct financial assistance to en-
gage in explicitly religious activities.
No grant document, agreement, cov-
enant, memorandum of understanding,
policy, or regulation that is used by
the HHS awarding agency or a State or
local government in administering fi-
nancial assistance from the HHS
awarding agency shall disqualify faith-
based or religious organizations from
participating in the HHS awarding
agency’s programs because such orga-
nizations are motivated or influenced
by religious faith to provide social
services, or because of their religious
character or affiliation.

(f) A faith-based or religious organi-
zation’s exemption from the Federal
prohibition on employment discrimina-
tion on the basis of religion, set forth
in section 702(a) of the Civil Rights Act
of 1964, 42 U.S.C. 2000e-1, is not for-
feited when the faith-based or religious
organization receives direct or indirect
financial assistance from an HHS
awarding agency. Some HHS awarding
agency programs, however, contain
independent statutory provisions re-
quiring that all recipients agree not to
discriminate in employment on the
basis of religion. Accordingly, recipi-
ents should consult with the appro-
priate HHS awarding agency program
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office if they have questions about the
scope of any applicable requirement.

(g) In general, the HHS awarding
agency does not require that a recipi-
ent, including a faith-based or religious
organization, obtain tax-exempt status
under section 501(c)(3) of the Internal
Revenue Code to be eligible for funding
under HHS awarding agency programs.
Many grant programs, however, do re-
quire an organization to be a ‘‘non-
profit organization’ in order to be eli-
gible for funding. Funding announce-
ments and other grant application so-
licitations that require organizations
to have nonprofit status will specifi-
cally so indicate in the eligibility sec-
tion of the solicitation. In addition,
any solicitation that requires an orga-
nization to maintain tax-exempt status
will expressly state the statutory au-
thority for requiring such status. Re-
cipients should consult with the appro-
priate HHS awarding agency program
office to determine the scope of any ap-
plicable requirements. In HHS award-
ing agency programs in which an appli-
cant must show that it is a nonprofit
organization, the applicant may do so
by any of the following means:

(1) Proof that the Internal Revenue
Service currently recognizes the appli-
cant as an organization to which con-
tributions are tax deductible under sec-
tion 501(c)(3) of the Internal Revenue
Code;

(2) A statement from a State or other
governmental taxing body or the State
secretary of State certifying that:

(i) The organization is a nonprofit or-
ganization operating within the State;
and

(ii) No part of its net earnings may
benefit any private shareholder or indi-
vidual;

(38) A certified copy of the applicant’s
certificate of incorporation or similar
document that clearly establishes the
nonprofit status of the applicant; or

(4) Any item described in paragraphs
(2)(1) through (3) of this section, if that
item applies to a State or national par-
ent organization, together with a
statement by the State or parent orga-
nization that the applicant is a local
nonprofit affiliate.

(h) If a recipient contributes its own
funds in excess of those funds required
by a matching or grant agreement to
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supplement HHS awarding agency-sup-
ported activities, the recipient has the
option to segregate those additional
funds or commingle them with the Fed-
eral award funds. If the funds are com-
mingled, the provisions of this section
shall apply to all of the commingled
funds in the same manner, and to the
same extent, as the provisions apply to
the Federal funds. With respect to the
matching funds, the provisions of this
section apply irrespective of whether
such funds are commingled with Fed-
eral funds or segregated.

(i)(1) Faith-based or religious organi-
zations providing social services in the
United States to beneficiaries under an
HHS program that is supported by di-
rect Federal financial assistance must
give written notice to beneficiaries or
prospective beneficiaries of certain
protections. This written notice must
be given to beneficiaries prior to the
time they enroll in the program or re-
ceive services from such programs. No-
tice must be given in a manner pre-
scribed by the HHS awarding agency.
This notice must state that:

(i) The organization may not dis-
criminate against beneficiaries or pro-
spective beneficiaries on the basis of
religion, a religious belief, a refusal to
hold a religious belief, or a refusal to
attend or participate in a religious
practice;

(ii) The organization may not require
beneficiaries to attend or participate
in any explicitly religious activities
that are offered by the organization,
and any participation by beneficiaries
in such activities must be purely vol-
untary;

(iii) The organization must separate
in time or location any privately fund-
ed explicitly religious activities from
activities supported by direct Federal
financial assistance;

(iv) If a beneficiary or prospective
beneficiary objects to the religious
character of the organization, the orga-
nization will undertake reasonable ef-
forts to identify and refer the bene-
ficiary to an alternative provider to
which the beneficiary has no objection;
however, the organization cannot guar-
antee that in every instance an alter-
native provider will be available; and

(v) Beneficiaries or prospective bene-
ficiaries may report violations of these
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protections, including any denials of
services or benefits that violate these
regulations, by contacting or filing a
written complaint with the HHS
awarding entity.

(2) When the nature of the service
provided or exigent circumstances
make it impracticable to provide such
written notice in advance of the actual
service, service providers must advise
beneficiaries of their protections at the
earliest available opportunity.

(j) If a beneficiary or prospective ben-
eficiary of a social service program
supported by the HHS awarding agency
objects to the religious character of an
organization that provides services in
the United States under the program,
that organization must promptly un-
dertake reasonable efforts to identify
and refer the beneficiary to an alter-
native provider to which the bene-
ficiary has no objection. A referral may
be made to another faith-based or reli-
gious organization, if the beneficiary
has no objection to that provider. But
if the beneficiary requests a secular
provider, and a secular provider is
available, then a referral must be made
to that provider. Except for services
provided by telephone, internet, or
similar means, the referral must be to
an alternative provider that is in rea-
sonable geographic proximity to the
organization making the referral and
that offers services that are similar in
substance and quality to those offered
by the organization. The alternative
provider also must have the capacity
to accept additional beneficiaries.

(k) When the organization deter-
mines that it is unable to identify an
alternative provider, the organization
must promptly notify the prime recipi-
ent entity from which it has received
funds. The prime recipient of Federal
financial assistance must notify the
HHS awarding agency when a sub-re-
cipient is unable to identify an alter-
native provider. If the organization is
successful in making a referral, it shall
maintain a record of the referral.

(1) Decisions about awards of Federal
financial assistance must be free from
political interference or even the ap-
pearance of such interference and must
be made on the basis of merit, not on
the basis of the religious affiliation, or

541



Pt. 88

lack thereof, of a recipient organiza-
tion.

(m) If a pass-through entity, acting
under a contract, grant, or other agree-
ment with the Federal Government or
with a State or local government that
is administering a program supported
by Federal financial assistance, is
given the authority under the contract,
grant, or agreement to select non-gov-
ernmental organizations to provide
services funded by the Federal Govern-
ment, the pass-through entity must en-
sure compliance with the provisions of
this part and any implementing regula-
tions or guidance by the sub-recipient.
If the pass-through entity is a non-gov-
ernmental organization, it retains all
other rights of a non-governmental or-
ganization under the program’s statu-
tory and regulatory provisions.

PART 88—PROTECTING STATUTORY
CONSCIENCE RIGHTS IN HEALTH
CARE; DELEGATIONS OF AU-
THORITY

Sec.

88.1 Purpose.

88.2 Definitions.

88.3 Applicable requirements and prohibi-
tions.

88.4 Assurance and certification of compli-
ance requirements.

88.6 Notice of rights under Federal con-
science and anti-discrimination laws.

88.6 Compliance requirements.

88.7 Enforcement authority.

88.8 Relationship to other laws.

88.9 Rule of construction.

88.10 Severability.

APPENDIX A TO PART 88—MODEL TEXT: NoO-
TICE OF RIGHTS UNDER FEDERAL CON-
SCIENCE AND ANTI-DISCRIMINATION LAWS

AUTHORITY: 42 U.S.C. 300a-7 (the Church
Amendments); 42 U.S.C. 238n (Coats-Snowe
Amendment); the Weldon Amendment (e.g.,
Pub. L. 115-245, Div. B, sec. 507(d)); 42 U.S.C.
18113 (Section 1553 of the Affordable Care
Act); Medicare Advantage (e.g., Pub. L. 115-
245, Div. B, sec. 209); the Helms, Biden, 1978,
and 1985 Amendments, 22 U.S.C. 2151b(f) (e.g.,
Pub. L. 116-6, Div. F, sec. 7018); 22 U.S.C.
7631(d); 29 U.S.C. 669(a)(5); 42 U.S.C. 300gg-92;
42 U.S.C. 1302(a); 42 U.S.C. 18041(a) (Section
1321 of the Affordable Care Act); 42 U.S.C.
18081 (Section 1411 of the Affordable Care
Act); 42 U.S.C. 18023 (Section 1303 of the Af-
fordable Care Act); 26 U.S.C. 5000A(d)(2); 42
U.S.C. 18031; 42 U.S.C. 280g-1(d); 42 U.S.C.
290bb-36(f); 42 U.S.C. 1315; 42 U.S.C. 1315a; 42
U.S.C. 1320a-1; 42 U.S.C. 1320c-11; 42 U.S.C.
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1395cc(f); 42 U.S.C. 1395i-3; 42 U.S.C. 1395i-5; 42
U.S.C. 139%5w—-22(j)(3)(B); 42 U.S.C. 1395w-26; 42
U.S.C. 1395w-27; 42 U.S.C. 139%x; 42 U.S.C.
1396a; 42 U.S.C. 139%6a(w)(3); 42 U.S.C. 1396f; 42
U.S.C. 139%r; 42 U.S.C. 1396s(c)(2)(B)(ii); 42
U.S.C. 1396u-2(b)(3)(B); 42 U.S.C. 1397j-1(b); 42
U.S.C. 5106i(a); 42 U.S.C. 14406; 5 U.S.C. 301; 40
U.S.C. 121(c); 42 U.S.C. 263a(f)(1)(E); 45 CFR
parts 75 and 96; 48 CFR chapter 1; 48 CFR
parts 300 thru 370; 2 CFR part 376.

SOURCE: 84 FR 23263, May 21, 2019, unless
otherwise noted.

§88.1 Purpose.

The purpose of this part is to provide
for the implementation and enforce-
ment of the Federal conscience and
anti-discrimination laws listed in §88.3.
Such laws, for example, protect the
rights of individuals, entities, and
health care entities to refuse to per-
form, assist in the performance of, or
undergo certain health care services or
research activities to which they may
object for religious, moral, ethical, or
other reasons. Such laws also protect
patients from being subjected to cer-
tain health care or services over their
conscientious objection. Consistent
with their objective to protect the con-
science and associated anti-discrimina-
tion rights of individuals, entities, and
health care entities, the statutory pro-
visions and the regulatory provisions
contained in this part are to be inter-
preted and implemented broadly to ef-
fectuate their protective purposes.

§88.2 Definitions.

For the purposes of this part:

Assist in the performance means to
take an action that has a specific, rea-
sonable, and articulable connection to
furthering a procedure or a part of a
health service program or research ac-
tivity undertaken by or with another
person or entity. This may include
counseling, referral, training, or other-
wise making arrangements for the pro-
cedure or a part of a health service pro-
gram or research activity, depending
on whether aid is provided by such ac-
tions.

Department means the Department of
Health and Human Services and any
component thereof.

Discriminate or discrimination in-
cludes, as applicable to, and to the ex-
tent permitted by, the applicable stat-
ute:
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